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Before the 
 

FEDERAL COMMUNICATIONS COMMISSION 
 

Washington, D.C.  20554 
 
 
In the Matter of     ) 
       ) 
AT&T Corp. Petition for Preemption, Pursuant )         Docket No. 96-45 
to Section 253 of the Communications Act and )  
Common Law Principles, of South Carolina  )        DA 03-2779 
Statutes that Established an Interim LEC Fund ) 
__________________________________________) 

 
 

COMMENTS OF THE 
SOUTH CAROLINA TELEPHONE COALITION 

The South Carolina Telephone Coalition (SCTC), an organization of rural telephone 

companies operating in the State of South Carolina, on behalf of its members as listed in Exhibit 

A, hereby respectfully submits these comments, by and through its undersigned counsel and 

pursuant to Federal Communications Commission (FCC or Commission) Rules 1.415 and 

1.419.1  These comments are being submitted in response to the public notice issued by the FCC 

in the above-captioned proceeding.2   

INTRODUCTION AND SUMMARY 

In 1996, the South Carolina General Assembly enacted Act No. 354, which became 

effective on May 29, 1996.  Act No. 354 included statutory language directing the Public Service 

                                                 
1 47 C.F.R. §§ 1.415 and 1.419. 
2 Wireless Competition Bureau Seeks Comment on AT&T Corporation’s Petition for 
Preemption, Pursuant to Section 253 of the Communications Act and Common Law Principles, 
of South Carolina Statutes That Established an Interim Local Exchange Carrier Fund, CC Docket 
No. 96-45, Public Notice, DA 03-2779 (rel. September 4, 2003), published at 68 Fed. Reg. 
54227 (September 16, 2003). 
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Commission of South Carolina (SCPSC) to establish the Interim Local Exchange Carrier Fund 

(Interim LEC Fund or ILF) not later than December 31, 1996.3  The SCPSC held a hearing on 

December 16-17, 1996, at which various parties, including AT&T Corporation (AT&T) 

presented testimony and proposed administrative procedures for operation of the ILF.4   AT&T 

did not oppose implementation of the ILF and, in fact, AT&T’s witness stated that the purpose of 

his testimony was to provide information to the SCPSC “that will aid in the implementation of” 

the state statutes requiring implementation of the ILF.5    

The SCPSC issued Order No. 96-882 in SCPSC Docket No. 1996-318-C, dated 

December 30, 1996,6 establishing the ILF and ordering implementation beginning on April 1, 

1997.  AT&T did not appeal SCPSC Order No. 96-882, nor did it petition the SCPSC for 

reconsideration of its decision.7  AT&T allowed the ILF to go into effect, without objection or 

appeal, and has reaped the benefits of the ILF (lower intrastate access rates) for more than six 

years. 

                                                 
3 S.C. Code Ann. § 58-9-280(M). 
4 See, e.g., Hearing Exhibit No. 1 in SCPSC Docket No. 96-318-C (Exhibit A to Testimony of 
SCTC witness H. Keith Oliver, proposed ILF Administration and Procedures); Hearing Exhibit 
No. 6 (Exhibit JMM-1 to Testimony of AT&T witness James Mertz, proposed changes to 
SCTC’s ILF Administration and Procedures).   
5 See Testimony of James M. Mertz in SCPSC Docket No. 96-318, found at Vol. 2 of the 
transcript of hearing on December 16, 1996 at pp. 111-126, which is attached hereto as Exhibit 
B. 
6 SCPSC Order No. 96-822 is attached hereto as Exhibit C. 
7 The South Carolina Department of Consumer Affairs appealed SCPSC Order No. 96-882 on 
the sole ground that the SCPSC had not given adequate notice to customers of the local rate 
increases associated with the rate rebalancing portion of the ILF program.  That appeal, which 
was ultimately remanded to the SCPSC from the Supreme Court of South Carolina and appealed 
again, is pending before the Supreme Court of South Carolina under the name  Porter v. Public 
Service Comm’n.  The program has continued in operation despite the appeal, pursuant to state 
law.  See S.C. Code Ann. § 1-23-380(A)(2) (“The filing of [a petition for judicial review] does 
not itself stay enforceme nt of the agency decision.”) 
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Nonetheless, AT&T filed a petition with the FCC (Petition) on October 7, 2002, in which 

AT&T seeks to have the FCC preempt South Carolina statutes and administrative procedures 

that established the ILF.  AT&T argues that the ILF violates Section 253(a) of the 

Communications Act of 1934, as amended (Act), as well as traditional preemption principles, 

because it allegedly is not competitively neutral, discriminates against new entrants, and has the 

effect of deterring competitive entry.   

AT&T’s apparent goal in filing the Petition is to force the ILF to be treated as a universal 

service fund, thereby requiring a broader base of contributors to fund the ILF.  In this way, 

AT&T can not only continue to reap the substantial financial benefits it receives as a result of the 

ILF (lower intrastate access rates), it can actually increase the net amount of its direct financial 

benefits through offloading some of its current contribution to entities not now contributing. 

SCTC submits that the ILF should not be preempted under either Section 253(a) of the 

Act or traditional preemption principles, for several reasons.  First, the ILF does not  “prohibit or 

have the effect of prohibiting the ability of any entity to provide any interstate or intrastate 

telecommunications service,” as Section 253(a) requires as the basis for preemption; nor does it 

discriminate against any class of carriers and, more particularly, against new entrants.  Second, 

the ILF is a state program for rebalancing intrastate rates.  It is not a universal service fund and, 

therefore, does not conflict with the requirements established in Section 254 of the Act.  Finally, 

AT&T’s participation in the proceedings establishing the ILF, and its failure to raise the 

objections stated in its Petition in those earlier proceedings, act as a bar to the instant Petition.   

BACKGROUND OF THE INTERIM LEC FUND 

The ILF is a state program for rebalancing intrastate rates.  It was created pursuant to 

S.C. Code Ann. § 58-9-280(L)-(M).    Subsection (M) requires the SCPSC to establish an ILF 
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not later than December 31, 1996, and Subsection (L) clearly demonstrates that the ILF is, first 

and foremost, a rate rebalancing program.  Subsection (L) provides as follows (with emphasis 

supplied): 

Upon enactment of this section and the establishment of the Interim LEC Fund, as 
specified in subsection (M) of this section, the [SCPSC] shall, subject to the 
requirements of federal law, require any electing incumbent LEC, other than an 
incumbent LEC operating under an alternative regulation program approved by 
the [SCPSC] before the effective date of this section, to immediately set its toll 
switched access rates at levels comparable to the toll switched access rates of the 
largest LEC operating within the State.  To offset the adverse effect on the 
revenues of the incumbent LEC, the [SCPSC] shall allow adjustment of other 
rates not to exceed statewide average rates, weighted by the number of access 
lines, and shall allow distributions from the Interim LEC Fund, as ma y be 
necessary to recover those revenues lost through the concurrent reduction of the 
intrastate switched access rates.  
 

 Thus, the ILF allows incumbent local exchange carriers (ILECs) to lower access rates and 

to raise other rates to offset the lost revenues.  To the extent the rate rebalancing (which is 

capped at statewide average rates to avoid rate shock to consumers) does not recover all of the 

revenues lost as a result of the access rate reductions, then and only then the ILEC may recover 

those revenues from the ILF.   

 The ILF Administrative Procedures (Procedures) adopted by the SCPSC8 make it even 

clearer that the ILF program is intended to act primarily as a mechanism for rate rebalancing.  

The Procedures specifically provide that the ILF program “is intended to be a stand alone plan to 

accomplish the rebalancing of intrastate switched access rates and the specific local service rates 

set forth in this Plan.”9   In addition, the Procedures require participating local exchange carriers 

(LECs) either to raise other rates to statewide average levels or, if they choose not to do so, to 

                                                 
8 See SCPSC Order No. 96-882 at p. 7 (Exhibit C hereto, wherein the SCPSC adopts SCTC’s 
proposed Procedures, as modified); ILF Administration and Procedures (as proposed by SCTC), 
attached hereto as Exhibit D.   
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impute the amount of revenue they would have received from increasing other rates so that they 

cannot recover those amounts from the ILF.10  

 Thus, the ILF is intended to lower access rates and ensure the comparability of access 

rates among South Carolina ILECs, and to allow for rate rebalancing to offset the lost revenues.  

Funding is available to ensure there is no adverse revenue impact on the ILECs, but only to the 

extent the ILEC has first taken advantage of the opportunity to rebalance local rates.  

The ILF has been in operation for over six years, and has allowed ILECs in South 

Carolina to take appropriate action, on a revenue neutral basis, to bring intrastate access charges 

to more reasonable levels.  Contrary to the thrust of AT&T’s petition, states should be 

encouraged to take such creative measures.    

 Because the ILF is a state rate rebalancing program that affects rates for intrastate 

services only, it is, as a general rule, outside the scope of the FCC’s jurisdiction.11  While 

preemption still may be legally permitted under certain circumstances (e.g., where there is clear 

Congressional intent to preempt state regulation or where there is an actual conflict between state 

and federal law),12 AT&T has not made such a showing, as discussed below.   

                                                                                                                                                             
9 Procedures, Section I.C (Exhibit D hereto). 
10 See Procedures Section IV.B.2. (Exhibit D hereto) (a participating LEC’s amount due from the 
Fund is reduced by the larger of the actual rate increases or an imputed amount of the rate 
increases that would have been taken).  The imputed amount is to be phased in at 20% per year, 
because the SCPSC ordered the rate increases to be phased in over a 5-year period.  See SCPSC 
Order No. 96-882. 
11 See 47 U.S.C. § 152(b) (. . . nothing in this chapter shall be construed to apply or to give the 
[FCC] jurisdiction with respect to . . . charges, classifications, practices, services, facilities, or 
regulations for or in connection with intrastate communication service by wire or radio of any 
carrier . . . .”; see also Louisiana Public Service Comm’n v. FCC,  476 U.S. 355 (1986). 
12 See Louisiana Public Service Comm’n v. FCC, 476 U.S. at 368-69. 
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DISCUSSION 

 
I. AT&T Has Not Demonstrated That Federal Preemption of the Statutes 

Implementing the Interim LEC Fund is Warranted. 
 

Federal preemption is permissible pursuant to the Supremacy Clause of Art. VI of the 

United States Constitution only under certain circumstances.13 State law should be preempted 

only where Congressional intent to do so is clear.14  AT&T has alleged two grounds for 

preemption.  First, AT&T argues that there is express Congressional intent to preempt statutes 

that violate Section 253(a) of the Act, and that the ILF statutes fall within the scope of Section 

253(a) preemption.15  Second, AT&T alleges that there is an actual conflict between federal and 

state law, i.e., between the statutes implementing the ILF and Section 254(f) of the Act.16  As 

discussed in detail below, neither of these contentions has merit. 

A. The Interim LEC Fund Does Not Prohibit or Have the Effect of Prohibiting 
the Ability of Any Entity to Provide Any Interstate or Intrastate 
Telecommunications Service. 

 
 Section 253(a) of the Act provides that State and local statutes, regulations, and 

requirements may not “prohibit or have the effect of prohibiting the ability of any entity to 

provide any interstate or intrastate telecommunications service.”  The ILF does not have such an 

effect and, thus, is not subject to preemption under Section 253(a).   

 AT&T seems to acknowledge that the ILF does not actually prohibit any entity from 

providing telecommunications service, but  instead vaguely tries to show “indirect, effective 

                                                 
13 See id. 
14 See BFP v. Resolution Trust Corp., 511 U.S. 531, rehearing denied, 512 U.S. 1247 (1994). 
15 See Petition at pp. 10-19. 
16 See Petition at pp. 23-26. 
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prohibitions.”17  In fact, the ILF is simply a funding mechanism; it does not, contrary to AT&T’s 

argument, prohibit or have the effect of prohibiting anybody from providing any kind of 

telecommunications service they might otherwise want to provide. At most, AT&T really is 

trying to argue that the ILF “impairs” competition, not that it “prohibits” competition.  However, 

Section 253(a) explicitly requires competitive preclusion as the basis for preemption and AT&T 

has utterly failed to meet the statutory standard. 

 Moreover, contrary to AT&T’s claim, the ILF does not even indirectly have the effect of 

impairing any new entrant from entering the local exchange market.  The ILF lowered access 

rates statewide.  It also had the effect of raising participating LECs’ basic local exchange rates, 

particularly in those rural areas of the state where local rates were historically very low in 

comparison to statewide average rates.  To the extent local exchange competition in these high 

cost areas may have been indirectly inhibited by high access rates and relatively low basic local 

exchange rates (which AT&T has not shown, but which arguably could make it more difficult for 

new entrants to compete), the rate rebalancing accomplished through the ILF would actually 

foster competition in those areas. 

 Furthermore, AT&T’s claim that the ILF discriminates against long distance carriers and 

new entrants is without merit.  As an initial matter, ILF is not funded solely by long distance 

carriers, as AT&T suggests.  In fact, the ILF is funded by “those entities receiving an access or 

interconnection rate reduction from LEC’s pursuant to subsection (L) in proportion to the 

amount of the rate reduction.”18  This includes ILECs, despite AT&T’s statement to the 

                                                 
17 See Petition at p. 8.  
18 S.C. Code Ann. § 58-9-280(M). 
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contrary.19  All entities receiving an access or interconnection rate reduction contribute to the 

ILF, including but not limited to IntraLATA toll providers, interexchange (long distance) carriers 

and resellers, Area Calling Plan (ACP) providers to the extent that they terminate measured ACP 

minutes to a participating LEC, and other carriers as applicable.20  This is consistent with the 

testimony of AT&T’s own witness in the administrative hearing before the SCPSC in December 

1996, who stated: 

All entities that use switched access provided by or interconnect with the participating 
incumbent LECs should be required to pay into the ILF.  Those entities include, but are 
not limited to, LECs, intraLATA toll providers, interexchange carriers (“IXCs”), 
resellers, Alternative Operator Service Providers (“AOS”) and Area Calling Plan 
providers (“ACP”).21 
 
Those who contribute to the ILF are those who receive the benefit of the access 

reductions resulting from the ILF program. 22  They contribute in proportion to the amount of the 

rate reduction they receive.23  The amount of the ILF is the amount necessary to recover the 

revenues lost as a result of the access reductions, less the amount of the rate rebalancing (or 

imputed amount of rate rebalancing) by the participating LECs.24  Thus, those carriers who 

contribute to the ILF, like AT&T, do so at levels that are less than the amounts they would be 

paying in access charges if the ILF had never been established, resulting in a direct financial 

benefit to AT&T and other contributing carriers.  This is almost certainly why AT&T did not 

object to the establishment of the ILF before the SCPSC and did not appeal the SCPSC’s 

decision implementing the ILF. 

                                                 
19 See Petition at p. 16. 
20 See Section II.A. of Procedures. 
21 Testimony of James M. Mertz in SCPSC Docket No. 96-318 (Exhibit B hereto), at p. 115. 
22 S.C. Code Ann. § 58-9-280(M). 
23 Id. 
24 S.C. Code Ann. § 58-9-280(L); Procedures, Section IV.B (Exhibit D hereto). 
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 AT&T also contends, vaguely, that new entrants face a substantial barrier because ILECs 

are receiving support from the ILF that is not available to competitive carriers.25  AT&T argues 

that this “effectively lowers the price for ILEC-provided service relative to competitor-provided 

service.”  This argument completely ignores the fact that the ILF program – in actuality and by 

design -- resulted in higher ILEC local service rates.  Thus, ILF does not create a competitive 

pricing advantage for ILECs and no carrier, including competing carriers, is prejudiced by the 

ILF. 26 

B. The Interim LEC Fund is Not a Universal Service Fund and Does Not 
Conflict With Section 254 of the Act 

 
The statutes and procedures governing the ILF are not in conflict with Section 254(f) of 

the Act, as AT&T alleges.  In order to prevail on a claim for preemption based on a conflict 

between state and federal law, AT&T must show that the state law actually conflicts with federal 

law.27  As discussed above, the ILF is primarily an intrastate rate rebalancing program.  It is not a 

universal service fund.  Thus, Section 254(f) of the Act is not relevant to the ILF and there is no 

conflict. 

In fact, South Carolina has a State Universal Service Fund (State USF) separate and apart 

from the ILF, which is portable to competitive local exchange carriers (CLECs).28  While the ILF 

and State USF were legislatively mandated in the same piece of legislation, they are covered by 

                                                 
25 Petition at p. 11. 
26 In the Matter of Western Wireless Corporation Petition for Preemption of the Statutes and 
Rules Regarding the Kansas Universal Service Fund, 15 F.C.C.R. 16,227 (2000), relied upon by 
AT&T is distinguishable on its facts and is not to the contrary.  Unlike here, that was a Universal 
Service Fund case involving regulations that limited the ability of carriers other than incumbent 
local exchange carriers to receive universal service support. The case was mooted when the state 
commission changed the regulations. 
27 See Dalton v. Little Rock Family Planning Services, 516 U.S. 474 (1996). 
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different subsections of Act No. 354.29  In addition, the provisions that dictate how the two funds 

will be sized are quite different.  State USF is to be sized based on the difference between the 

cost of providing basic local exchange service and the maximum amount the carrier may charge 

for the service.30  Thus, it is a mechanism whereby a LEC may recover the cost of providing 

basic local exchange service.  ILF, on the other hand, is to be sized based on the amount of 

revenue reductions resulting from participating LECs reducing intrastate switched access charges 

to certain levels, less the amount that can be offset with local rate rebalancing. 31  ILF, on the 

other hand, is a mechanism to accomplish comparability and lowering of access rates.  As 

discussed above, it is primarily a rate rebalancing mechanism.   

 Because ILF is not a universal service fund, it is not governed by the requirements 

applicable to state universal service funds found in Section 254(f) of the Act.  Therefore, there is 

no conflict between the South Carolina ILF program and Section 254(f) of the Act, and the ILF 

program should not be preempted under traditional principles of preemption.   

 
II. AT&T Is Barred from Bringing This Action for Preemption On Legal and 

Equitable Grounds. 
 

AT&T is precluded from bringing this action for preemption, due to its failure to raise the 

instant objections during the administrative proceeding before the SCPSC, and its six-year delay 

in bringing this action.   

                                                                                                                                                             
28 See SCPSC Order No. 2001-419 in Docket No. 97-239-C (In re Intrastate Universal Service 
Fund), at para. 23. 
29 See S.C. Code Ann. § 58-9-280(L)-(M) (requiring establishment of ILF); § 58-9-280(E) 
(requiring establishment of State USF). 
30 S.C. Code Ann. § 58-9-280(E)(4). 
31 See S.C. Code Ann. § 58-9-280(L); Procedures, Sections III-IV (Exhibit D hereto). 
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The South Carolina statutes in question became effective on May 29, 1996.  As noted 

above, AT&T actively participated in administrative proceedings before the SCPSC in December 

1996 to establish the ILF and, in fact, presented testimony at the hearing.  AT&T did not raise 

before the SCPSC the objections it now attempts to raise in its Petition.  In fact, AT&T’s witness 

did not object to implementing the ILF at all, but stated that the purpose of his testimony was to 

provide information to the SCPSC “that will aid in the implementation of” the state statutes 

requiring implementation of the ILF.32  AT&T did not petition the SCPSC for reconsideration of 

its decision, nor did AT&T appeal the SCPSC’s decision.  Instead, AT&T waited until more than 

6 ½ years after the statutes were enacted and more than 5 ½ years after the ILF began operation 

before bringing this Petition for preemption before the FCC in October 2002.    

AT&T’s Petition is barred by the doctrine of res judicata.  To establish res judicata under 

South Carolina law,33 there must be identity of the parties, identity of the subject matter, and 

adjudication of the issue in the former suit.34  Res judicata also bars subsequent actions by the 

same parties when the claims arise out of the same transaction or occurrence that was the subject 

                                                 
32 See Testimony of James M. Mertz in SCPSC Docket No. 96-318-C (Exhibit B hereto), at p. 
112. 
33 State judicial proceedings have the same full faith and credit in federal courts as they have in 
the state court from which they are taken.  28 U.S.C. § 1738.  Therefore, a party’s state court 
judgment will have the same preclusive effect in federal court that it would have in state court.  
See Sea Cabin on Ocean IV Homeowners Ass’n v. City of N. Myrtle Beach, 828 F. Supp. 1241, 
1248-49 (D.S.C. 1993) (citing Migra v. Warren City School District Board of Education, 465 
U.S. 75, 81 (1984)).  By analogy, the same should apply to a final administrative agency 
decision.  Therefore, South Carolina law should be applied to determine whether AT&T’s 
requests are barred by res judicata. See Sea Cabin, 828 F.Supp. at 1249. 
34 Sealy v. Dodge, 347 S.E.2d 504, 505 (S.C. 1986).   
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of a prior action between those parties.35  The doctrine bars not only those issues that were 

actually raised, but also those that could have been raised.36  

Res judicata not only bars subsequent “court” proceedings, but also “applies to the 

decisions of state agencies, barring the relitigation of the issues which were or could have been 

raised before the administrative hearing body.”37  Additionally, the doctrine bars relitigation of 

unappealed final agency adjudications,38 as well as barring relitigation of agency determinations 

upheld by a state appellate court.39 

In the present case, AT&T fully participated as a party in the administrative hearing and 

chose not to appeal the administrative decision.  In fact, while AT&T made some 

recommendations with respect to implementation of the ILF, it did not oppose establishing the 

ILF.40  AT&T is, therefore, barred by the doctrine of res judicata from raising the issues it 

attempts to raise in its Petition before the FCC, and the Petition should be dismissed. 

What AT&T apparently seeks to assert here is a collateral appeal of the SCPSC’s 1996 

decision to implement the ILF in SCPSC Order No. 96-882.  AT&T did not seek reconsideration 

of that order, as required by state law as a prerequisite to seeking judicial review of an SCPSC 

order,41 and therefore has failed to exhaust its administrative remedies with respect to SCPSC 

                                                 
35 Sub-Zero Freezer Co. v. R.J. Clarkson Co., 417 S.E.2d 569, 571 (S.C. 1992); Sea Cabin, 828 
F.Supp. at 1249 (citing Riedman Corp. v. Greenville Steel Structures, Inc., 419 S.E.2d 217, 218 
(S.C. 1992)). 
36 See South Carolina Department of Social Services v. Winyah Nursing Homes, Inc., 320 S.E.2d 
464, 468 (S.C. Ct. App. 1984). 
37 Id. (citations omitted). 
38 See id. 
39 See Sea Cabin, 828 F.Supp. at 1249 (citing DiAngelo v. Illinois Dep’t of Public Aid, 891 F.2d 
1260, 1263 (7th Cir. 1989)).  
40 See Testimony of James M. Mertz in SCPSC Docket No. 96-318-C (Exhibit B hereto). 
41 See S.C. Code Ann. § 58-9-1410; § 58-9-1200. 
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Order No. 96-882.  In addition, if this is in fact an attempt to appeal SCPSC Order No. 96-882, it 

is not timely.42 

AT&T should also be barred from bringing this action for preemption by the equitable 

doctrines of laches and estoppel.  The defense of laches may be applied to a party when there is 

an unreasonable delay in bringing an action, and the other party is materially prejudiced 

thereby.43  The prejudice may be either economic prejudice or prejudice to the other party’s 

defense (e.g., lost records, unavailability of witnesses, etc.)44  In this case, AT&T’s lengthy delay 

is unreasonable, particularly in light of the circumstances (i.e., AT&T’s earlier testimony and 

actions in support of the ILF).  The companies who participated in the ILF have been prejudiced 

by AT&T’s delay in bringing this action because the rate adjustments have already been in effect 

for years, and would be very difficult, if not impossible, to reverse if preemption were ordered.  

If the SCTC companies were not able to undo the rate adjustments, AT&T would be unjustly 

enriched by its delay in bringing the action, because it would have received the benefit of the 

reduced access without the corresponding obligation to pay into the ILF in proportion to the 

reduction, as required by S.C. Code Ann. § 58-9-280(M). 

AT&T should also be estopped from bringing its claim for preemption.  “The elements of 

equitable estoppel are (1) misleading conduct, which may include not only statements and action 

but silence and inaction, leading another to reasonably infer that rights will not be asserted 

against it; (2) reliance upon this conduct; and (3) due to this reliance, material prejudice if the 

                                                 
42 See S.C. Code Ann. § 1-23-380 (A)(1). 
43 See, e.g., Lincoln Logs, Ltd. V. Lincoln Pre-Cut Log Homes, 971 F.2d 732, 734 (Fed. Cir. 
1992); In re Beaty, 306 F.3d 914 (9th Cir. 2002). 
44 JANA, Inc. v. United States, 936 F.2d 1265 (Fed. Cir. 1991), cert. denied 502 U.S. 1030 
(1992). 
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delayed assertion of such rights is permitted.”45    AT&T’s earlier failure to oppose the ILF and, 

indeed its implicit support of the ILF, constitute misleading conduct which led the SCTC to 

believe that any concerns with the ILF program had been fully addressed in the administrative 

proceeding.  The SCTC relied upon AT&T’s conduct and proceeded with rate rebalancing 

pursuant to the ILF statutes.  As mentioned above, the SCTC will be materially prejudiced if the 

statutes are preempted now, more than 6 years after implementation of the ILF, because the rate 

rebalancing cannot be reversed.  This result would unjustly enrich AT&T to the SCTC’s 

detriment, and should not be permitted. 

CONCLUSION 

 The South Carolina Interim LEC Fund is a state program for rebalancing intrastate access 

and local rates.  It is not a universal service fund, it does not have the effect of deterring 

competitive entry, and it does not discriminate against any class of carriers and, more 

particularly, against new entrants.  The ILF should not be preempted under either Section 253(a) 

of the Act or traditional preemption principles, for the reasons stated herein. 

 

                                                 
45 Lincoln Logs, 971 F.2d at 734 (citation omitted). 
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       Respectfully Submitted, 

 

 

       s/M.John Bowen, Jr.________________ 
       M. John Bowen, Jr. 
       Margaret M. Fox 
       McNAIR LAW FIRM, P.A. 
       Post Office Box 11390 
       Columbia, South Carolina  29211 
       Telephone:  (803) 799-9800 
       Facsimile:  (803) 376-2219 
 
 
 
       s/Kenneth E. Hardman________________ 
       Kenneth E. Hardman 
       Attorney at Law 
       1015 – 18th Street, N.W., Suite 800 
       Washington, DC 20036 
       Telephone:  (202) 223-3772 
       Facsimile:  (202) 833-2416 
 
       Attorneys for the South Carolina Telephone 
       Coalition 
 
 
November 17, 2003 
 
Columbia, South Carolina 
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Certificate of Service 

 I hereby certify that I have this 17th day of November, 2003, served the foregoing 

Comments of the South Carolina Telephone Coalition upon AT&T Corp. by mailing a true copy 

thereof, first class postage prepaid, to its attorneys Mark C. Rosenblum, Esq., Lawrence J. 

Lafaro, Esq., Stephen C. Garavito, Esq., AT&T Corp., 900 Route 202/206 North, Room 3A250, 

Bedminster, NJ 07921. 

 

       s/Kenneth E. Hardman    
       Kenneth E. Hardman 
 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

E X H I B I T   A 



 

 South Carolina Telephone Coalition Member Companies 
 
 

 

Bluffton Telephone Company, Inc.         

Chesnee Telephone Company          

Chester Telephone Company          

Farmers Telephone Cooperative, Inc.         

Ft. Mill Telephone Company, d/b/a Comporium Communications           

Hargray Telephone Company, Inc.         

Home Telephone Company, Inc.         

Horry Telephone Cooperative, Inc.          

Lancaster Telephone Company, d/b/a Comporium Communications         

Lockhart Telephone Company          

McClellanville Telephone Company         

Norway Telephone Company          

Palmetto Rural Telephone Cooperative, Inc.        

Piedmont Rural Telephone Cooperative, Inc.        

PBT Telecom         

Ridgeway Telephone Company         

Rock Hill Telephone Company, d/b/a Comporium Communications         

Sandhill Telephone Cooperative, Inc.             

St. Stephen Telephone Company         

West Carolina Rural Telephone Cooperative, Inc.       

Williston Telephone Company         
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